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Bef or e: Judge Bar bour

In these consolidated cases arising under the Federal M ne
Safety and Health Act of 1977 ("M ne Act" or "Act"), 30 U S.C
801 et seq., Consolidation Coal Conpany, Inc. ("Consol") is
contesting the validity of an order issued pursuant to section
104(d) (2) of the Act. 30 U S.C 814(d)(2). The order alleges a
"significant and substantial" violation of mandatory safety
standard 30 C.F.R 0O 75.1725(a) caused by Consol's "unwarrantabl e
failure” to conply with such standard. The order was issued
shortly after the issuance of a citation alleging a S&S viol ation
of the same standard. Consol also is disputing the validity of
the this citation. A hearing was held in Mrgantown, West
Virginia.
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At the commencenent of the hearing and as rel evant to these
matters the parties stipulated as foll ows:

1. Consol is the owner and operator of the Arkwight No. 1
M ne.
2. The operations of Consol are subject to the

jurisdiction of the Mne Act.

3. This case is under the jurisdiction of the Comm ssion
and its ALJs pursuant to sections 105 and 113 of the
M ne Act.

4. The individual whose signature appears in block 22 of

Citation No. 3717929 and Order No. 3717931 was acting
in his official capacity as an authorized
representative of the Secretary.

5. True copies of the citation and order were served on
Consol or its agent as required by the Mne Act.

6. The total proposed penalty will not affect Consol's
ability to continue in business.

7. The copies of the citation and order attached to the
Secretary's petition for civil penalty are authentic
with all appropriate nodifications or abatenents.

Tr. 11-13.
FACTUAL AND PROCEDURAL BACKGROUND

During the mdnight to 8:00 a.m shift on April 21, 1992,
MSHA | nspector Richard McDorman conducted a regul ar i nspection at
Consol's Arkwright No. 1 Mne, an underground coal nine, |ocated
i n Monongalia County, West Virginia.

McDor man was acconpani ed by Consol's safety escort Harold
Moore and mners' representative Denise Russell. After the group
visited the 11 left longwall section, they arrived at a crosscut
wherein the main south high voltage splitter box(Footnote 1) was
| ocated. McDornan observed that four bolts were mssing fromthe
lids on top of the splitter box and other bolts were broken off
in their threaded holes. Pursuant to section 104(a) of the M ne
Act ,

30 U S.C 0O 814(a), MDorman issued Citation No. 3717929, because

the splitter box was not maintained in safe operating condition

in accordance with section 75.1725(a), a mandatory safety

1A splitter box allows a single incom ng power cable to be split or divided
to accommpdate two separate output power cables.

standard for underground coal mnes. Section 1725(a) provides:
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"Mobil e and stationary machi nery and equi prent shall be maintained in safe
operating condition and machi nery or equi pment in unsafe condition shall be
renoved from service i mediately.”

Moore lifted a lid with one bolt mssing to see what needed to be
repaired and the incomng power to the splitter box was i mediately "knocked"
by a "finger" safety switch installed in the lid. After the power went off,
McDor man told Moore he should not restore power to the splitter box.

Moore went to the paging tel ephone |ocated at the tenant bore
hol e(Footnote 2) to call the maintenance shop to report what had happened and
he heard people on the paging tel ephone and on the jeep radio "hollering" that
they had | ost power. According to Moore, Gary Neely, the shift foreman,
i ndi cated that the supply notornmen had | ost power to operate the |oconpotives
on the supply tracks. Motornen hollered that the | oconptives were |osing the
air on their brakes. Gary Sanples, the foreman on 11 left longwall section
yel l ed that he needed power. The tipplemn had only partial power. All the
belts had gone down. Al AC power was off and nobst DC power was off. Moore
told the shop that he needed a mechanic to cone |ook at the splitter box.

Moore returned to the splitter box and told MDorman that he needed to
turn the power back on for the safety of Consol's enpl oyees. Moore expl ained
that there was no problemwi th the splitter box, the 11 left |ongwall needed
power, and mners were stranded on sections without vehicles to transport them
in case of injury. MDorman warned More that turning the power back on would
violate section 1725(a) and that he would wite another violation. Wen the
mechani cs arrived, More directed themto turn the power back.(Footnote 3)

About 15 mnutes after the power had been restored, Robert Lauklin, the
mai nt enance foreman, arrived at the splitter box, sent one of the mechanics to
the shop for parts, and then had anot her nechanic knock off the power so the
lids on the splitter box could be fixed.

McDorman told Moore he was ready to go and they went to the mne safety
office. Pursuant to section 104(d)(2) of the Mne Act, MDorman then issued
Order No. 3717931 because More had known the splitter box was in unsafe
operating condition, had known the requirements of section 1725(a), and
nonet hel ess had
2The tenant bore hole brings power from above ground to the bottom of the
mne. At the bottom there is a power set to turn the power on and off and a
circuit breaker. The power cable goes to the splitter box | ocated
approximately 100 feet (one crosscut away) fromthe tenant bore hole.

3The nechanics are electrically certified by the state.
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ordered the splitter box into operation, creating the same |ikelihood and
severity of potential injury that existed when the citation was issued.

CI TATI ON NO. 3717929

McDor man issued Citation No. 3717929 for failure to maintain the
splitter in safe operating condition. In his opinion, the lid to the splitter
box did not have a sufficient nunber of bolts to prevent it frombeing lifted.
According to testinony at the hearing, the splitter box is a yell ow Footnote
4) metal box approximately 15 to 22 feet long, 4-1/2 to 10 feet wi de, and 3-
1/2 to 4-1/2 feet high, with three to five lids on top weighing 20 to 70
pounds each. One-half to three-eighth-inch bolts keep the |lids securely
attached atop the splitter box. The splitter box receives high voltage power,
i.e., 7200 volts AC, and separates the power to supply two sections of the
mne. A 4 aught (4/0) cable enters one end of the splitter box supplying
power. Two simlar cables exit the other end. There is a layer of insulation
around the 4/0 cable until it enters the splitter box. |Inside the box, the
insulation is renoved and there are bare high voltage wires connected to neta
bus bars, or termnation points. Both of the ongoing cables are connected to
t he sane bus bars or connection points. There are high voltage warning signs
at the splitter box and the cable is fenced to keep people away fromit.

McDorman testified that he never has seen a splitter box w thout sone
type of retaining device on the lids. Mchael Kalich, an MSHA el ectrica
i nspector, testified that he never has observed a splitter box without its
lids bolted or welded to the franework of the splitter box. MDorman
testified that there were three lids on top of the splitter box wei ghing about
20 pounds each and there was one bolt on each side of each lid, i.e., two
bolts per lid or 6 bolts per splitter box. MDorman stated that since he found
four mssing bolts, one Iid had no bolts to prevent it from being renoved.
Moore testified that there were five lids on top of the splitter box wei ghing
40 to 60 pounds each and there were two bolts on each side of each lid, i.e.
four bolts per lid. Lauklin testified that there were about five lids on top
of the splitter box wei ghing about 60 to 70 pounds each and there was one bolt
on each side of each lid, i.e., two bolts per lid. Regardless of the nunber
of lids on top of the splitter box and the nunber of bolts in each lid, it is
undi sputed that More was able to |ift one lid.

VWhen the splitter box is energized, no one is permtted to lift a Iid.
The splitter box has to be deenergized before a lid is raised by going outby
the splitter box to the next device that woul d deenergi ze the cable that feeds
the splitter box and then

4All electrical installations at the nine are painted yellow
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deenergi zi ng, |ocking, tagging, and grounding it to bleed off the capacity
charge(Footnote 5) to the cable before opening the Iid. Under these
conditions, a certified electrician is permtted to unbolt and renove a |id.

Each lid on the splitter box is equipped with a lid switch, which is a
safety device to deenergize incomng power to the splitter box when a lid is
lifted. Wen the lid is down, the finger-style switch is bent and the circuit
is closed. Wien the Iid is lifted, the spring-loaded |lid switch raises to a
vertical position and opens the circuit which deenergizes the power at its
source. Lid switches are generally made of plastic or metal and they fail on
occasion. Inspector McDorman has seen lid switches that did not work on
several occasions on simlar high voltage splitter boxes. Kalich has
encountered eight switches that did not work

If alid switch did not work or did not operate the circuit properly,
then the conponents inside the splitter box woul d not be deenergized. They
woul d carry the full voltage of the system Even if the lid switch worked
properly and turned off the power, the high voltage cable would still have a
capacity charge in it that would continue to energize the conponents of the
splitter box.(Footnote 6)

THE VI OLATI ON

As noted, Section 75.1725(a) requires stationary equi pnent
to be maintained in safe operating condition and unsafe equi pnment to be

renmoved from service imediately. | find lifting the Iid could allow a
person's hand or arminto the splitter box, and injury ranging froma slight
el ectrical shock to an electrocution could result. | conclude therefore that

the missing bolts, which facilitated unauthorized lifting of the Ilid of the
splitter box, rendered the equipnent unsafe and therefore that Consol violated
mandatory safety section 75.1725(a) as charged in the citation

S5After the power is turned off and before the cable is grounded, the high

vol tage cabl e stores a capacity charge that continues to energize conponents
of the splitter box.

60ne coul d reasonably expect to find fromO to 100 nillianps in capacity
charge on the cable. A 50 millianp shock would be severe enough for a person
to lose feeling in his hand. Further, if the charge was a 100 mllianp shock
under wet conditions, it could be fatal
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S&S

A "significant and substantial" violation exists if the "violation is of
such nature as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard.” 30 U S.C
814(d). The Comm ssion has held that a violation is significant and
substantial within the nmeaning of section 104(d)(1) if, based on the
particular facts surrounding the violation, there exists a "reasonable

i kelihood that the hazard contributed to will result in an injury or illness
of a reasonably serious nature." Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825 (April 1981). |In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January

1984), the Conmi ssion further explained:

In order to establish that a violation of a mandatory safety
standard is significant and substantial under National Gypsum the

Secretary ... nmust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety hazard -- that

is, a measure of danger to safety -- contributed to by the
violation; (3) a reasonable likelihood that the hazard contri buted
to will result in an injury; and (4) a reasonable |ikelihood that
the injury in question will be of a reasonably serious nature.

The Commi ssion also has held that the significant and substantial nature of a
violation nust be determned in the context of continued normal nmning
operations. U.S. Steel Mning Co.,

6 FMSHRC 1573-1574 (July 1984). The Comnmi ssi on has enphasized that "the
contribution of the violation to the cause and effect of a nmine safety hazard

i s what nust be significant and substantial.” U 'S. Steel Mning Co., 6 FMSHRC
1834, 1836 (August 1984) (enphasis omtted).

The hazard presented by the absence of bolts is unauthorized entry into
the splitter box, which could result in electrical burns, electrical shock, or
el ectrocution. Kalich testified that since 1970, there have been 70 m ner
fatalities involving high voltage and since 1985, there have been 2 fatalities

i nvol ving miners who opened boxes while the circuits were energized. In one
instance, the lid switch did not work. |In the other the circuit was
defective. |In addition, there have been fatalities due to unauthorized access

of high voltage equi pment, e.g., a belt cleaner entered a high voltage
conpartnment and was el ectrocuted and a utility man entered a high voltage room
and was electrocuted. | credit Kalich's testinmony and I find that even if the
lid switch worked and deenergi zed the power, while the potential severity of
an injury mght be | essened, the likelihood of an injury occurring would not

be reduced because of the capacity charge on the cable. Thus, the unbolted
lid contributed to an electrical shock hazard and whether the shock
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was caused directly by the current or by the capacity charge the resulting
injury was reasonably likely to be serious in nature.

In addition to the underlying violation, the discrete safety hazard and
the reasonably serious nature of the potential injury caused by the violation
I conclude that the injury was reasonably likely to occur.(Footnote 7) The
m ssing bolts facilitated and encouraged unauthorized entry in that in the
event of a malfunction requiring entry into the box, the tenptation would have
been for a mner imMmediately to raise the |id and correct the problem rather
than to wait for a certified electrician to unbolt the lid and begin repair
work. | am convinced this ease of access made an electrical injury reasonably
likely, which | assunme is why the lids were bolted in the first place. In
ot her words, based on the occasional failure of lid switches, the possible
presence of a capacity charge on the cable, and the previous fatalities
resulting from unauthorized entry into other high voltage boxes, | find that a
reasonabl e |i kelihood existed that unauthorized entry into the splitter box
woul d have resulted in a serious injury if normal m ning operations had
continued, and | find that the violation was S&S

ClVIL PENALTY

Because a significant electrical injury or even a fatality could have

resulted for the violation; | conclude the violation was serious. In
addition, | agree with McDornman that it was due to Consol's negligence. The
m ne has a large history of previous violations. The Secretary has proposed

a civil penalty of $288 for the violation. Gven the gravity of the
violation, the mne's large history of previous violations and Consol's |arge
size, | conclude that a civil penalty of $500 is appropriate.

ORDER NO. 3717931

I nspector McDorman i ssued Order No. 3717931 for putting the cited
splitter box back into operation following its renmoval from service nnutes
earlier pursuant to the citation. More knew that MDorman consi dered the
splitter box to be in unsafe operating condition and that turning the power
back on would violate section 1725(a). However, Moore testified that he
ordered the splitter box back into operation to alleviate safety concerns in
other areas of the mine. The violation in the order was attributed to a high
degree of negligence on Consol's part.

7The splitter box is located 25 to 35 feet away fromthe supply track
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THE VI OLATI ON

Moore decided unilaterally to restore power to the splitter box without
first having the Iid bolts replaced. 1In so doing he returned the splitter box
to service in an unsafe condition. Because the splitter box was then not
mai ntai ned in safe operating condition, MDorman was right to again cite
Consol for a violation of section 75.1725(a). | conclude that issuance of the
separate order alleging a violation of the sane standard was valid and that
the violation existed as charged.

S&S

The second violation of section 75.1725(a) was not S&S in that injury
was not reasonably likely to occur. Rather, entry into the splitter box by
untrai ned and unaut horized personnel was highly unlikely after the power was
restored. The condition of the splitter box was known to everyone, MDorman
was on the scene and repair work was underway within 15 or 20 m nutes.

UNWARRANTABLE FAI LURE

Under section 104(d)(1) of the Mne Act, 30 U.S.C.
0 814(d)(1), a finding of "unwarrantable failure”" my be made if a violatio
is caused by the operator's unwarrantable failure to conply with a mandatory
safety standard. The Comm ssion has defined unwarrantable failure as
"aggravated conduct, constituting nore than ordinary negligence, by a m ne

operator in relation to a violation of the Act." Enery M ning Corp.
9 FMSHRC 1997, 2004 (Decenber 1987); Youghi ogheny and Chio Coal Co., 9 FMSHRC
2007, 2010 (Decenber 1987). In Enery M ning the Conmi ssion stated:

“Unwarrantable' is defined as "not justifiable or "“inexcusable.'
“Failure' is defined as “neglect of an assigned, expected, or
appropriate action.' Wbster's Third New International Dictionary
(Unabri dged) 2514, 814 (1971) ... [N]legligence is the failure to
use such care as a reasonably prudent and careful person would use
and is characterized by "inadvertence,' "thoughtlessness,' and
“inattention.' Black's Law Dictionary 930-31 (5th ed. 1979).
Conduct that is not justifiable and i nexcusable is the result of
nmore than inadvertence, thoughtlessness, or inattention

9 FMSHRC at 2001.

Wt hdrawi ng the splitter box from service shut down power on the entire
south side of the nmine. Mbore intentionally placed the cited splitter box
back into service to renedy safety concerns and Moore told MDorman that he
woul d turn the power
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back on and take another violation rather than jeopardize the safety of his
enpl oyees.

One and one-hal f hours before citing the splitter box, MDorman had
visited the 11 left | ongwall section and had spoken with mners who told him
that the shields were digging into the soft bottom Roof rock that was in the
pan line of the longwall indicated to McDorman that roof conditions were poor
but he did not observe any unsafe roof conditions that woul d have required the
longwal | to continue operations after the splitter box shut down power. On
the other hand, Moore testified that in the previous 2 to 3 weeks, the
| ongwal | had been m ned continuously every shift except on Sundays to try to
keep control of the bad roof. Moore stated that the longwall was in a nmgjor
fault area with extrenely bad bottom and roof conditions, and | arge rocks and
| oose shale were falling into the pan line and over the top of the pan |line
out into the wal kways. He also stated that the shields could not advance and
the tailgate was inpassable. Moore testified that in this situation, the rock
was renoved by running the longwall to keep the pan |ine noving until the rock
was small enough to go into the crusher. Oherw se, the rock had to be broken
with a sl edgehamrer or blown up with rock bl aster powder. More stated that
if power was lost on the |longwall the roof conditions could have worsened,
exposing mners to falling rock and to the danger's inherent in trying to
break or shoot the rock

On the paging tel ephone and jeep radi o, Moore heard mners' concerns
about having | ost power. Mdore heard that the | oconotives could not be
operated on the supply tracks. He also heard the notornen expressing concern
about the | oconotives' brakes. Moore testified that this was a safety problem
for the | oconotives and the supply cars they were pulling because of the
possibility of runaways. The equi pment could run either towards a worKking
section, a power center or could have derail ed. (Footnote 8) Moore al so was
concerned that mners were stranded on sections wi thout vehicles to transport
themin case of injury. Mbore struck nme as a conscientious supervisor and
credit his testinmony.

Under these circunstances, | conclude that Consol's negligence in
restoring the cited splitter box to service was nmitigated by More's
legitimate safety concerns. | do not believe that the violation resulted from

Consol's indi fference or serious |ack of reasonable care. Rather, Consol was
diligent in

8A Consol nmechanic testified that all the sections are on an incline.
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trying to mininmze the hazard at the splitter box(Footnote 9) while at the
same time, mnimzing other possible mne safety hazards resulting fromthe
power outage. | conclude that the second violation of section 75.1725(a) was
not the result of Consol's "unwarrantable failure” to conply with the

st andar d.

CIVIL PENALTY

For the reasons set forth above, |I find the violation was not serious
and was the result of |less than ordinary negligence on Consol's part. As
noted, the mne has a large history of previous violations and Consol is |arge
in size. The Secretary has proposed a civil penalty of $1700 for the S&S
vi ol ati on caused by Consol's "unwarrantable failure” to conply in Order No.
3717931. G ven the fact that | have found the violation to be neither S&S nor
"unwar rant abl e" and taking into consideration the civil penalty criteria just
mentioned, | conclude that a civil penalty of $250 is appropriate.

ORDER

Accordingly, Citation No. 3717929 is AFFIRMED and a
civil penalty of $500 is assessed for the violation of
section 75.1725(a). The Secretary is ordered to MODI FY Order
No. 3717931 to a section 104(a) citation and to delete the S&S and
"unwarrant able" findings. A civil penalty of $250 is assessed for the
violation of section 75.1725(a). Consol is ORDERED to pay the civil penalties
and the Secretary is ORDERED to nake the nodifications within thirty (30) days
of this decision and upon receipt of payment and nodification of the order
these matters are DI SM SSED.

Davi d F. Barbour

Adm ni strative Law Judge

(703) 756- 5232
9Laukl in asked Moore if he could station a nechanic at the energized splitter
box until the bolts were fixed so no one could get into it and McDorman said
t hat woul d not suffice.
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Di stri bution:

Dani el E. Rogers, Esq., Consolidation Coal Conpany, Consol Plaza, 1800
Washi ngton Road, Pittsburgh, PA 15241-1421 (Certified Mil)

Charles M Jackson, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, 4015 W son Boul evard, Suite 516, Arlington, VA
22203 (Certified Mail)



